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US. Customs Service 


Treasury Decisions 


(T.D. 78-97) 
Foreign Currencies—Daily Rates for Countries Not On Quarterly List 


Rates of exchange certified to the Secretary of the Treasury by the Federal Reserve 
Bank of New York for the Hong Kong dollar, Iran rial, People’s Republic of 
China yuan, Philippines peso, Singapore dollar, Thailand baht (tical) 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF Customs, 
Washington, D.C., March 14, 1978. 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified 
buying rates in U.S. dollars for the dates and foreign currencies shown 
below. These rates of exchange are published for the information and 
use of Customs officers and others concerned pursuant to Part 159, 
Subpart C, Customs Regulations (19 CFR 159, Subpart C). 


Hong Kong dollar: 
February 27, 1978 . 2169% 
February 28, 1978 . 2169 
March 1, 1978 . 2170 
March 2, 1978 . 2170 
March 3, 1978 . 2169% 


Tran rial: 
February 27, 1978 $0. 0141 
February 28, 1978 . 0141 
March 1, 1978 . 0140 
March 2, 1978 . 0140 
March 3, 1978 . 0140 


People’s Republic of China yuan: 
February 27, 1978 . 6040 
February 28, 1978 . 6040 
March 1, 1978 . 6040 
March 2, 1978 . 6040 
March 3, 1978 . 6083 
1 
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Philippines peso: 
February 27—March 3, 1978 
Singapore dollar: 
February 27, 1978 
February 28, 1978 
March 1, 1978 
March 2, 1978_ 
March 3, 1978_ 
Thailand baht (tical) : 
February 27—March 3, 1978 $0. 0490 
(LIQ-3) 
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JouN B. O’LovGHttin, 
Director, 
Duty Assessment Division. 


(T.D. 78-98) 
Foreign Currencies—Certification Of Rates 


Rates of exchange certified to the Secretary of the Treasury by the Federal Reserve 
Bank of New York 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., March 14, 1978. 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified the 
following rates of exchange which varied by 5 per centum or more 
from the quarterly rate published in Treasury Decision 78-25 for the 
following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United States, 
conversion shall be at the following rates: 


Norway krene: 
February 27, 19 $0. 1870 


Switzerland franc: 
February 28, 1978 $0. 5493 
(LIQ-3) 
Joun B. O’Loveutin, 
Director, 
Duty Assessment Division. 





CUSTOMS 


(T.D. 78-99) 


Conforming changes—Customs Regulations amended 


Parts 4, 6, 7, 10, 12, 18, 22, 101, 111, 134, 144, 145, 148, 162, and 174, Customs 
Regulations, amended 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS 
Washington, D.C. 
TITLE 19—CUSTOMS DUTIES 
CuartreErR I—Unirep Sratres Customs SERVICE 
PART 4 — VESSELS IN FOREIGN AND DOMESTIC TRADES 


PART 6 — AIR COMMERCE REGULATIONS 


PART 7 — CUSTOMS RELATIONS WITH INSULAR POSSESSIONS AND 
GUANTANAMO BAY NAVAL STATION 


PART 10 — ARTICLES CONDITIONALLY FREE, SUBJECT TO A REDUCED 
RATE, ETC. 


PART 12 — SPECIAL CLASSES OF MERCHANDISE 


PART 18 — TRANSPORTATION IN BOND AND MERCHANDISE IN 
TRANSIT 


PART 22 — DRAWBACK 
PART 101 — GENERAL PROVISIONS 
PART 111 — CUSTOMHOUSE BROKERS 
PART 184 — COUNTRY OF ORIGIN MARKING 


PART 144 — WAREHOUSE AND REWAREHOUSE ENTRIES 
AND WITHDRAWALS 


PART 145 — MAIL IMPORTATIONS 
PART 148 — PERSONAL DECLARATIONS AND EXEMPTIONS 
PART 162 — INSPECTIONS, SEARCH, AND SEIZURE 


PART 174 — PROTESTS 
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AGENCY: United States Customs Service, Department of the 
Treasury. 


ACTION: Final Rule. 


SUMMARY: This document makes certain conforming amendments 
to the Customs Regulations which are necessary due to various 
executive, legislative and administrative actions. 


EFFECTIVE DATE: March 29, 1978: 


FOR FURTHER INFORMATION CONTACT: 
Robert Harris, Regulations and Legal Publications Division; 
U.S. Customs Service, 1301 Constitution Avenue NW., Wash- 
ington, D.C. 20229 (202-566-8237). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


As part of a continuing program to keep the Customs Regulations 
as current as possible, the Customs Service has determined that due 
to various executive, legislative, and administrative actions, it is 
advisable to make certain conforming amendments to the Customs 
Regulations (Title 19, Code of Federal Regulations). The following 
is a list of these actions and the changes that must be make in the 
Customs Regulations. 

1. Due to organizational changes within the Department of Agri- 
culture, references to various offices and programs of that Department 
in the Customs Regulations must be changed. The affected sections are 
4.72(a), 10.70(b), 12.8, 12.11, 12.14(a), 12.17, 12.18, 12.24(b), 12.26, 
12.29(c), and 12.31. In addition, section 4.72(a) must also be amended 
to reflect the fact that the regulations previously contained in Parts 
24 and 29 of Title 9, Code of Federal Regulations (Animals and Animal 
Products) are now set forth in Part 322. Furthermore, the references 
in sections 10.70(b) and 10.71(e) to AIQ Form 338 must be changed to 
reflect the fact that the Department of Agriculture has replaced that 
form with ANH Form 17-338. 

2. Customs Form 5119-A, Informal Entry, has replaced Customs 
Form 5119, also entitled Informal Entry, thereby necessitating changes 
to sections 6.7(b)(3)(ii) and 10.71(f), Customs Regulations. 

3. Customs Form 4467, Certificate of Exportation, has been re- 
placed by a consolidated form, Customs Form 3311, Declaration for 
Free Entry of Returned American Products and/or Certificate of 
Exportation. Section 7.8(b)(1), Customs Regulations, must be 
amended accordingly. 

4. Customs Form 3123, entitled Application for Customhouse 
Broker’s License (Individual) and Customs Form 3125, entitled 
Application for Customhouse Broker’s License (Association, Corpora- 
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tion, and Partnership), have both been abolished. Since these forms 
‘le form, new 
Customs Form 3124, entitled Application for Customhouse Broker’s 
License, which is to be completed by all applicants for a Customhouse 
broker’s license. As a result, section 111.12, Customs Regulations, 
must be amended. 

5. Customs Form 5123, formerly used as a declaration and entry 
of crewmembers for imported articles, has been abolished since 
Customs Form 5129, entitled Crew Member’s Declaration, can be 
used for the same purpose. Consequently, sections 6.7, 6.9, 148.62, 
148.65 and 148.66, Customs Regulations, must be amended. 

6. Customs Form 7513, formerly used as a notice of transfer of 
articles to a foreign-trade zone with benefit of drawback, and Customs 
Form 7515, formerly used as a notice of lading of supplies and equip- 
ment with benefit of drawback, have been abolished, the two having 
been consolidated into new Customs Form 7514, entitled Drawback 
Notice. Consequently, sections 22.18 and 22.37, Customs Regulations, 
must be amended. 

7. R.S. 3114 and 3115 (19 U.S.C. 257, 258) have been repealed. 
Substantially similar provisions are now contained in section 466, 
Tariff Act of 1930, as amended, which is set out in 19 U.S.C. 1466. 
In addition, the text of former section 401(k), Tariff Act of 1930, is 
now set out in section 401(h), Tariff Act of 1930. Accordingly, the 
pertinent citations in section 6.7(d), Customs Regulations, must be 
amended. 

8. As part of the general revision of the Customs Regulations, 
Part 8 (19 CFR Part 8) was deleted and the matter previously con- 
tained therein set forth in revised Parts 141-144 (19 CFR Parts 
141-144). Therefore, references in sections 10.1 (b), (g), (h), and (i), 
and 148.54(b) to various sections of Part 8 must be changed to refer 
to the appropriate sections of the revised parts of the Customs 
Regulations. 

9. Customs Form 4481, formerly used as a notice of intent and 
certificate of exportation of American shocks or staves, cr metal drums 
and other substantial outer containers of foreign manufacture, has 
heen abolished. It was replaced by Customs Form 4467, which in 
turn has been abolished and replaced by Customs Form 3311, Declara- 
tion For Free Entry of Returned American Products and/or Certifi- 
cate of Exportation. Consequently, sections 10.5(d), (e), (f), and (g), 
Customs Regulations, must be amended. 

10. Item 168.30 of the Tariff Schedules of the United States (19 
U.S.C. 1202), the provision for ethyl alcohol for beverage purposes, 
has been redesignated item 168.34 by Executive Order 11888, dated 


had a similar function, they were consolidated into a sin 
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November 24, 1975. Therefore, footnote 92 in section 10.99(a) (2), 
Customs Regulations, must be corrected. 

11. The Department of Commerce has abolished Form OIPE 768. 
It was replaced by Form DIB-338P, which in turn has been abolished 
and replaced with Form ITA-338P. Sections 10.114 through 10.118 
of the Customs Regulations must be amended accordingly. In addi- 
tion, references in sections 10.114 and 10.115 tc various sections of 
Part 701 of Title 15, Code of Federal Regulations (Commerce and 
Foreign Trade) must be changed to reflect the redesignation of Part 
701 as Part 301. Section 10.115 must also be amended to reflect 
organizational changes in the Department of Commerce. 

12. Executive Order 11888, dated November 24, 1975, deleted 
expired headnotes and item numbers for products of the Philippine 
Republic and the Trust Territory of the Pacific Islands from the 
Tariff Schedules of the United States (19 U.S.C. 1202). Accordingly, 
sections 10.161 through 10.166, Customs Regulations, pertaining to 
the importation of Philippine articles, must be deleted. 

13. Sections 12.33, 12.102, 134.53(b) and 144.7, Customs Regula- 
tions, must be amended to conform to amendments previously made 
to other sections of the Customs Regulations. 

14. All functions of the Bureau of Narcotics and Dangerous Drugs 
have been transferred to the Drug Enforcement Administration (38 
FR 18381, July 10, 1973). Sections 12.36, 162.61, and 162.62, Customs 
Regulations, must be amended to reflect that transfer. Furthermore, 
section 162.62 must be further amended to reflect the redesignation 
of the regulations of the Drug Enforcement Administration contained 
in Title 21, Chapter II, Code of Federal Regulations. 

15. Part 21 of the Customs Regulations has been deleted and re- 
placed by Part 112. Accordingly, the reference to Part 21 in section 
18.1(b) must be replaced by reference to Part 112. 

16. Treasury Decision 76-79 (41 FR 10602) realigned the Houston 
and Laredo, Texas, Customs districts by transferring jurisdiction 
over the port of Lubbock, Texas, from the Laredo district to the 
Houston district. To reflect correctly this realignment, it is necessary 
to amend the table in section 101.3(b), Customs Regulations, the 
recently revised new part which sets forth the general provisions 
relating to the operation of the Customs Service (42 FR 54936). 

17. Section 111.3(d) of the Customs Regulations provides that a 
common carrier transporting merchandise for another may make 
entry for this merchandise for transportation in bond without being 
licensed as a broker. 

It has come to the attention of the Customs Service that this sec- 
tion may be interpreted to be in conflict with section 551, Tariff Act 
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of 1930, as amended (19 U.S.C. 1551), which provides that any 
common carrier, contract carrier, freight forwarder, or private car- 
rier, may, in the discretion of the Secretary of the Treasury, be 
designated as a carrier of bonded merchandise. 

To conform the regulations to the statute and to make it clear 
that any carrier bringing merchandise to the port of arrival or any 
bonded carrier transporting merchandise for another may make 
entry for such merchandise for transportation in bond without being 
licensed as a broker, it is necessary to amend section 111.3(d). 

18. Subchapter B (Parts 11-74) of 39 CFR Chapter 1, formerly 
containing the Postal! Service Regulations on International Mail, has 
been deleted. Part 10 of the Postal Service Regulations (39 CFR 
Part 10) incorporates by reference Postal Service Publication 42, 
International Mail, which is substantially identical to former Parts 
11-74 of Title 39. Accordingly, the references to the Postal Service 
Regulations in sections 145.1(a) and 145.22(b) Customs Regulations, 
must be amended. 

19. Section 152.14, Customs Regulations, has been deleted and 
replaced by various sections of Part 177. Therefore, the reference 
in section 145.26, Customs Regulations, to section 152.14 must be 
amended. 

20. Prior to 1971, contraceptive devices and related literature 
were prohibited from entry into the United States by section 305 of 
the Tariff Act of 1930, as amended (19 U.S.C. 1305). Similarly, such 
devices and literature were also classified as nonmailable matter 
pursuant to 18 U.S.C. 1461. Thus, contraceptive devices and related 
literature could not enter the United States by mail. Public Law 
91-662, effective January 9, 1971, amended these statutes so that they 
no longer applied to contraceptive devices and related literature. 
Therefore, it is necessary to amend section 145.52, Customs Regula- 
tions, concerning items prohibited from the mails. 

21. By Executive Order 11966, dated January 19, 1977, the Interna- 
tional Development Association, the International Centre for Settle- 
ment of Investment Disputes, and the International Telecommunica- 
tions Satellite Organization (INTELSAT) have been designated as 
public international organizations entitled to enjoy the privileges, 
exemptions, and immunities conferred by the International Organiza- 
tions Immunities Act (59 Stat. 669, 22 U.S.C. 288). These organizations 
must therefore be added to the list of public international organizations 
currently entitled to free entry privileges contained in section 148.87 (b) 
Customs Regulations. 

22. Customs Form 20, formerly used as an application for further 
review of protest, has been abolished. Protests and applications for 
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further review of protest can now both be both filed on the revised 
Customs Form 19. Therefore, section 174.25(a), Customs Regulations; 
must be amended. 

Inasmuch as these amendments merely conform the Customs Regu- 
lations to existing law or practice, notice and public procedure thereon 
are unnecessary and good cause exists for dispensing with a delayed 
effective date under 5 U.S.C. 553. 

DRAFTING INFORMATION 

The principal author of this document was Robert Harris, Regula- 
tions and Legal Publications Division, Office of Regulations and 
Rulings, U.S. Customs Service, However, personnel from other Offices 
of the Customs Service participated in its development. 

AMENDMENTS TO THE REGULATIONS 

Parts 4, 6, 7, 10, 12, 18, 22, 101, 111, 134, 144, 145, 148, 162, and 
174, Customs Regulations (19 CFR Parts 4, 6, 7, 10, 12, 18, 22, 101, 
111, 134, 144, 145, 148, 162, and 174), are amended as follows: 


PART 4— VESSELS IN FOREIGN AND DOMESTIC TRADES 


Section 4.72(a) is amended by substituting the phrase “‘U.S. Depart- 
ment of Agriculture, Food Safety and Quality Service, Meat and 
Poultry Inspection” for the phrase ‘“‘Meat Inspection Division, Depart- 


ment of Agriculture” and “(9 CFR Part 322)” for the term ‘(9 CFR, 
Parts 24 and 29)”. 


(R.S. 251, as amended, sec. 624, 46 Stat. 759 (19 U.S.C. 66, 1624)) 
PART 6 — AIR COMMERCE REGULATIONS 


The second and third sentences cf paragraph (b) (2) of section 6.7 
are amended to read as fellows: 


§6.7 Documents for entry. 

* * * 

(b) * * * 

(2) * * * Articles entered by crewmembers not required to file 
crew declarations by section 148.62 of this chapter shall be listed 
opposite the name of the crewmember on the general declaration 
or on an attached separate crew purchase list. Any articles required 
by section 148.62 of this chapter to be declared on Customs Form 
5129 need not be listed if the crew declarations are securely attached 
to the general declaration or attached list and the following state- 


ment appears thereon: Crew purchases as per attached Crew Mem- 
ber’s Declarations. * * * 
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Section 6.7 cf the Customs Regulaticns is further amended by sub- 
stituting the phrase ‘“Custems Ferm 5119-A”’ for the phrase ‘‘Customs 
Form 5119”, in paragraph (b) (8) (i), and by substituting the ref- 
erences ‘(19 U.S.C. 1466)” and ‘“401(h), Tariff Act of 1930, as 
amended (19 U.S.C. 1401(h))” for the references ‘‘(19 U.S.C. 257, 
258)” and ‘‘401(k), Tariff Act of 1930, as amended (19 U.S.C. 1401 
(k))” respectively, in paragraph (d). 

Section 6.9 is amended by substituting ‘(Customs Form 5129” for 
“Customs Form 5123” in the fourth sentence of paragraph (b) and by 
substituting ‘(Customs Form 5129)” for ‘(Customs Form 5123)” 
in the second sentence of paragraph (c). 

(R.S. 251, as amended, sec. 624, 46 Stat. 759 (19 U.S.C. 66, 1624)) 


PART 7 — CUSTOMS RELATIONS WITH INSULAR POSSESSIONS AND 
GUANTANAMO BAY NAVAL STATION 


Section 7.8(b)(1) is amended by substituting the term ‘‘Customs 
Form 3311” for the term “(Customs Form 4467” wherever it appears. 
(R.S. 251, as amended, sec. 624, 46 Stat. 759 (19 U.S.C. 66, 1624)) 


PART 10 — ARTICLES CONDITIONALLY FREE, SUBJECT TO A 
REDUCED RATE, ETC. 


Section 10.1(b) is amended by substituting the reference “Subpart 
C, Part 141” for the reference ‘‘section 8.19’’. 

Sections 10.1 (g), (h), and (i) are amended by substituting the 
reference “section 141.11(b)” for the reference “section 8.6(n)” 
wherever it appears. 

Sections 10.5 (d), (e), (f), and (g) are amended by substituting 
the term “Customs Form 3311” for ‘(Customs Form 4481”’ wherever 
it appears. 

Section 10.70(b) is amended by substituting the phrase ‘U.S. 
Department of Agriculture, Animal and Plant Health Inspection 
Service, Veterinary Services, on ANH Form 17-338” for the phrase 
“Animal Inspection and Quarantine Division, Department of 
Agriculture, on AIQ Form 338”. 

Section 10.71(e) is amended by substituting the term “ANH Form 
17-338” for the term “AIQ Form 338”. 

Section 10.71(f) is amended by substituting the term ‘(Customs 
Form 5119-A)” for the term “(Customs Form 5119 or 5119-A)”’. 

Footnote 92 to section 10.99(a)(2) is amended by substituting the 
term “168.34” for the term ‘168.30’’. 


258—017—78——3 
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Section 10.114(a) is amended by substituting the reference ‘15 
CFR 301.9” for the reference “15 CFR 701.9”, by substituting the 
reference “15 CFR 301.8” for the reference “15 CFR 701.8”, and by 
substituting the reference 15 CFR 301.11” for the reterence ‘15 
CFR 701.11”. 

Sections 10.114(d), 10.116, and 10.118 are amended by substituting 
the term ‘Form ITA-338P” for the term ‘Form OIPF 768” wherever 
it appears. 

Section 10.115 is amended to read as follows: 


§ 10.115 Application for duty-free entry of foreign instruments. 
Fcrm ITA-338P ‘Request for duty-free entry of scientific 


instruments and apparatus’ (copies may be cbtained frem the 
Director Statutory Import Programs Staff, Department of Com- 
merce, Commerce district offices, or Customs district offices), shall 
be used in the preparation of an applcation. This form shall be 
completed and filed in accordance with 15 CFR 301.3 and the 
instructions appearing on the form. 


Part 10 of the Customs Regulations is amended by deleting sections 
10.161 through 10.166, including the heading, ‘PHILIPPINE 
ARTICLES”. 


(R.S. 251, as amended, sec. 624, 46 Stat. 759 (19 U.S.C. 66, 1624)) 
PART 12 — SPECIAL CLASSES OF MERCHANDISE 


Section 12.8 is amended by substituting the phrase “Food Safety 
and Quality Service, Meat and Poultry Inspection” for the phrase 
“Meat Inspection Division” and for the phrase “Meat Inspection 
Division, Agricultural Research Service” wherever they appear. 

Section 12.11 is amended by substituting the phrase ‘‘Animal and 
Plant Health Inspection Service, Plant Protection and Quarantine 
Programs” for the phrase ‘Plant Quarantine Division, Agricultural 
Research Service” and for the phrase ‘Plant Quarantine Division” 
wherever they appear. 

Section 12.14(a) is amended by substituting the phrase ‘U.S. 
Department of Agriculture, Animal and Plant Health Inspection 
Service, Plant Protection and Quarantine Programs and the United 
States attorney and withhold delivery pending advice from that 
Department” for the phrase ‘Plant Quarantine Division and the 
United States attorney and withhold delivery pending advice from 
that Bureau”. 

Sections 12.17, 12.18, 12.24(b), 12.26(b)(3), 12.26(b)(5), 12.26(k), 
and 12.29(c) are amended by substituting the phrase ‘Animal and 
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Plant Health Inspection Service, Veterinary Services” for the phrase 
“Animal Inspection and Quarantine Divisicn, Agricultural Research 
Service” wherever it appears. 

Section 12.31 is amended by substituting the phrase ‘‘U.S. Depart- 
ment of Agriculture, Animal and Plant Health Inspection Service, 

lant Protection and Quarantine Programs” for the phrase 
“Plant Quarantine Branch, Agricultural Research Service of that 
Department”. 

Section 12.33(b) is amended by substituting the sentence ‘See 
sections 12.1 to 12.5.” for “See sections 12.2 to 12.6.” 

Section 12.36 is amended by substituting the term ‘Drug Enforce- 
ment Administration” for the term ‘Bureau cf Narcotics” where it 
appears in the text and in the sectien heading. 

Section 12.102 is amended by substituting the reference ‘Part 162” 
{cr the reference “sections 23.11-23.22”. 

(R.S. 251, as amended, sec. 624, 46 Stat. 759 (19 U.S.C. 66, 1624)) 


PART 18 — TRANSPORTATION IN BOND AND MERCHANDISE IN TRANSIT 


Section 18.1(b) is amended by substituting the reference ‘Part 
112” for the reference ‘“‘Part 217’. 
(R.S. 251, as amended, sec. 624, 46 Stat. 759 (19 U.S.C. 66, 1624)) 


PART 22 — DRAWBACK 


Section 22.18 is amended by substituting ‘(Customs Form 
for “Customs Form 7515” in paragraphs (b) and (c). 

Section 22.37 is amended by substituting ‘“Customs Form 
for “Customs Form 7513” in paragraphs (a) and (b). 

(R.S. 251, as amended, sec. 624, 46 Stat. 759 (19 U.S.C. 66, 1624)) 


PART 101 — GENERAL PROVISIONS 


The table in section 101.3(b) is amended by deleting the phrase 
“Lubbock, Tex. (T.D. 75-143).” from the column headed “ports of 
entry” in the Laredo, Texas, Customs district and by adding the 
phrase “Lubbock, Tex. (T.D. 76—79).” in appropriate alphabetical 


7)? 


order in the column headed “ports of entry 
Customs district. 
(R.S. 251, as amended, sec. 624, 46 Stat. 759 (19 U.S.C. 66, 1624)) 


in the Houston, Texas, 


PART 111 — CUSIOMHOUSE BROKERS 


Section 111.3(d) is amended to read as follows: 
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§111.3 Transactions for which license is not required. 


* * * * * * * 


(d) Transportation in bond. Any carrier bringing merchandise to 
the port of arrival or any bonded carrier transporting merchandise 
for another may make entry for such merchandise for transportation 
in bond without being licensed as a broker. 


Section 11.12(a)(1) is amended by substituting ‘‘Customs Form 
3124” for “Customs Form 3123 (individual) or Customs Form 3125 
(partnership, association, or corporation)’. 

(R.S. 251, as amended, sec. 624, 46 Stat. 759 (19 U.S.C. 66, 1624)) 


PART 134 — COUNTRY OF ORIGIN MARKING 


Section 134.53(b) is amended by substituting the reference ‘Part 
127” for the reference ‘“‘Part 20”. 
(R.S. 251, as amended, sec. 624, 46 Stat. 759 (19 U.S.C. 66, 1624)). 


PART 144 — WAREHOUSE AND REWAREHOUSE ENTRIES AND WITHDRAWALS 


Section 144.7 is amended by substituting the reference ‘section 
127.14” for the reference “section 20.3”. 
(R.S. 251, as amended, sec. 624, 46 Stat. 759 (19 U.S.C. 66, 1624)) 


PART 145 — MAIL IMPORTATIONS 


Section 145.1(a) is amended by substituting the reference “39 CFR 
Part 10” for the reference “39 CFR Part 12”. 

Section 145.22(b) is amended by substituting the phrase “at which 
Customs officers are authorized to review mail entries (see 39 CFR 
10.5),” for the phrase “‘listed in section 61.3(e) of the Postal regula- 
tions (39 CFR 61.3(e)),”. 

Section 145.26 is amended by substituting the reference ‘‘Part 177” 
for the reference ‘‘section 152.14’’. 

Section 145.52 is amended to read as follows: 


§ 145.52 Literature concerning devices for unlawful abortion. 


Packages containing literature or advertisements concerning 
devices to produce unlawful abortions are prohibited from the 
mails by 18 U.S.C. 1461, and shall be retained by, or delivered to, 
the Postal Service for disposition under the postal laws and regula- 
tions. If the Postal Service determines in any case that it is proper 
to release the material to the addressee, it shall be submitted for 
Customs treatment before delivery. 
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(R.S. 251, as amended, sec. 624, 46 Stat. 759, 77A Stat. 14 (19 U.S.C. 
1202 (General Headnote 11, TSUS), 1624)) 


PART 148 — PERSONAL DECLARATIONS AND EXEMPTIONS 
Section 148.54(b) is amended to read as follows: 


§ 148.54 Exemption for effects of citizens dying abroad. 


provisions of sections 143.11—143.16 of this chapter, or if the value 
of such effects does not exceed $250, entry may be permitted under 
the provisions of sections 143.21 through 143.28 of this chapter. 


(b) Entry. Such effects shall be entered in accordance with the 


The first sentence of paragraph (b) (2) of section 148.62 is amended 
to read as follows: 


§ 148.62 Declaration and entry of articles by crewmembers. 
(b) * * * 
(2) Written declaration. A written declaration on Customs 
Form 5129, Crew Member’s Declaration, shall be required in any 
case in which an oral declaration is not permitted. * * * 


* 


Section 148.65(b) is amended by deleting ‘5123 or’ therefrom. 

Paragraph (b)(1) of section 148.66 is amended by deleting ‘5123 
or” therefrom. 

The list in section 148.87(b) is amended by inserting the following 
in appropriate alphabetical order: 


Organization Executive Date 


Order 
International Centre for Settlement of Invest- 
ment Disputes 11966 Jan. 19, 1977 
International Development Association 11966 Jan. 19, 1977 
International Telecommunications Satellite Or- 
ganization (INTELSAT) 11966 Jan. 19, 1977 


and by deleting the following: 


International Telecommunications Satellite Or- 
ganization (INTELSAT)—Limited privileges 
only 11718 May 14, 1973 


(R.S. 251, as amended, secs. 498, 624, 46 Stat. 728, as amended, 
759 sec. 1, 59 Stat. 669 (19 U.S.C. 66, 1498, 1624, 22 U.S.C. 288)) 
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PART 162 — INSPECTION, SEARCH, AND SEIZURE 


Section 162.61 is amended by substituting the term ‘‘Drug Enforce- 
ment Administration” for the term ‘Bureau of Narcotics and Dan- 
gerous Drugs’’. 

Section 162.62 is amended by substituting the phrase “Drug 
Enforcement Administration (21 CFR 1301.28, 1311.27)” for the 
phrase “Bureau of Narcotics and Dangerous Drugs (21 CFR 301.28, 
301.29, 311.28)”. 

(R.S. 251, as amended, sec. 624, 46 Stat. 759 (19 U.S.C. 66, 1624)) 


PART 174 — PROTESTS 


Section 174.25(a) is amended by substituting the following for 
the first sentence thereof: 


§ 174.25 Application for further review. 

(a) Form and number of copies. An application for further review 
may be filed on the same Customs Form 19 used for filing the protest 
for which further review is requested, or on a separate Customs Form 
19. In either case, the Customs Form 19 shal! be filed in 
quadruplicate. * * * 


(R.S. 251, as amended, sec. 624, 46 Stat. 759 (19 U.S.C. 66, 1624)) 
LEONARD LEHMAN, 
Acting Commissioner of Customs. 


Approved March 23, 1978 
Berte B. ANDERSON, 
Under Secretary of the Treasury. 


[Published in the Feprrat Recister March 29, 1978 (43 FR 13058)] 


(T.D. 78-100) 
Customs Service decision 


DEPARTMENT OF THE TREASURY 
OFFICE OF THE COMMISSIONER OF CUSTOMS 
Washington, D.C., March 29, 1978 


The following is the substance of a decision made by the United 
States Customs Service where the issue involved is of sufficient general 
interest or importance to warrant publication in the Customs BULLETIN. 


LEONARD LEHMAN 
Assistant Commissioner 
Regulations and Rulings 





CUSTOMS 
Permit to proceed for aircraft; requirement for bond 


The Customs Service has been asked to rule whether a bond must 
be filed with Customs before an aircraft may be issued a permit to 
proceed under section 6.9 of the Customs Regulations (19 CFR 6.9) 
when payment for Customs services performed is made in cash. 

In the factual situation presented, an aircraft returning from a 
foreign country with passengers and baggage refueled at an airfield in 
the United States before continuing to its final destination in the 
United States. The aircraft requested a permit to proceed to its desti- 
nation, which Customs refused to grant because the operator of the 
aircraft did not give the required bond (or have the required bond on 
file with Customs). Inasmuch as the operator of the aircraft paid cash 
for the Customs services which were performed, it believed that a bond 
was unnecessary in order to receive a permit to proceed. 

Section 6.9 of the Customs Regulations provides that aircraft 
arriving in the United States with cargo, passengers, or baggage on 
board destined to other ports in the United States may be permitted 
to proceed with any uncleared cargo, passengers, or baggage upon 
giving a bond on Customs Form 7567 or 7569. No procedure is provided 
by which an aircraft may be granted permission to proceed without 
giving a bond. 

Section 113.39 of the Customs Regulations (19 CFR 113.39) pro- 
vides that Customs may accept a deposit of cash or certain United 
States obligations equal to the amount of the bond in place of sureties 
on the bond. The cash deposit, which is returnable when all of the 
conditions of the bond are satisfied, does not eliminate the bond 
requirement. Monetary obligations, such as the cost of reimburseable 
overtime services, incurred under the bond may be paid in cash as the 
obligations are incurred, but the payment of those obligations is only 
one of several conditions which must be satisfied before liability under 
the bond is terminated. 

Decided, Customs has no authority to issue a permit to proceed to an 
aircraft under section 6.9 of the Customs Regulations unless the 
aircraft has filed a bond with Customs, as required by that section. 
The bond is required in order to guarantee the compliance with 
several conditions of the permit to proceed, only one of which is the 
payment of monetary obligations incurred. 


J. P. TepEau 
Director 
Carriers, Drawback & Bonds Division 





Decisions of the United States 
Customs Court 


United States Customs Court 
One Federal Plaza 
New York, N.Y. 10007 
Chief Judge 
Edward D. Re 


Judges 
Paul P. Rao James L. Watson 
Morgan Ford Herbert N. Maletz 
Scovel Richardson Bernard Newman 
Frederick Landis Nils A. Boe 

Senior Judge 
Samuel M. Rosenstein 
Clerk 


Joseph E. Lombardi 


Customs Decisions 
(C.D. 4738) 


KIMBALL Systems, Inc. v. UNITED STATES 
Plastic fasteners 


Tie-line fasteners imported from the Netherlands were classified 
as sew-on fasteners under item 745.63 of the tariff schedules, as 
modified by T.D. 68-9, and assessed with duty at the rate of 27.5% 
ad valorem. Plaintiff protested the classification and claimed that the 
merchandise was properly classifiable as other plastic articles not 
specially provided for under item 774.60 of the tariff schedules, 
as modified by T.D. 68-9, at a duty rate of 8.5% ad valorem. 
Plaintiff’s protest is denied since it was unable to overcome the 
statutory presumption of correctness attached to the classification. 


27 
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PRESUMPTION OF CORRECTNESS 


In all customs cases, plaintiff has the burden of overcoming the 
statutory presumption of correctness which attaches to the govern- 
ment’s classification of imported merchandise. To overcome this 
presumption, the plaintiff must prove that the customs classification 
was wrong and that its claimed classification is correct. United 
States v. New York Merchandise Co., Inc., 58 CCPA 53, C.A.D. 1004, 
435 F.2d 1315 (1970); Technical Tape Corp. v. United States, 55 
CCPA 38, C.A.D. 931 (1968). 

Common Mrantnc—QuvuEstion or Law 


The common meaning of a term used by Congress in the tariff 
schedules is a question of law to be decided by the court. United 
States v. National Carloading Corp., 48 CCPA 70, C.A.D 767 (1961); 
J. E. Bernard & Co., Inc. v. United States, 63 Cust. Ct. 45, C.D. 
3871 (1969). In ascertaining the meaning the court may use rele- 
vant lexicographic and other standard authorities, Burrows Equip- 
ment Company v. United States, 62 Cust. Ct. 681, 684, C.D. 3848, 
300 F. Supp. 455, 456-57 (1969), and may accord great weight to 
expert testimony. United States v. Scruggs-Vandervoort-Barney Dry 
Goods Co. 18 CCPA 279, T.D. 44450 (1930). However, expert testi- 
mony presented by a witness whose expertise in the field is limited is 
deserving of little weight. 

Ciasp—DE8FINED 


As a tariff term, “clasp” refers to an item which fastens two things 
or parts of things together. Releasability is not an essential element. 


Court No. 73-6-01546 
Port of New York 
[Judgment for defendant.] 
(Decided March 17, 1978) 
Shaw and Stedina (Charles P. Deem of counsel) for the plaintiff. 


Barbara Allen Babcock, Assistant Attorney General (Mark K. Neville and 
Susan Handler-Menahem, trial attorneys), for the defendant. 


Re, Chief Judge: The question presented in this case pertains to 
the proper classification, for customs duty purposes, of certain mer- 
chandise imported from the Netherlands. The merchandise, described 
as ‘‘Tie-Line” fasteners, was invoiced as two and three-eighths inch 
and one inch “Nylon Tie-Lines.”’ 

The merchandise was classified by the Customs Service as sew-on 
fasteners, under item 745.63 of the Tariff Schedules of the United 
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States [TSUS], as modified by T.D. 68-9, and consequently was 
assessed with duty at 27.5% ad valorem. Plaintiff contests that 
classification and claims that the merchandise should be properly 
classified as other plastic articles not specially provided for under 
item 774.60, TSUS, as modified by T.D. 68-9, with a duty rate of 
8.5% ad valorem. 

The defendant urges that the customs classification is correct and 
should be sustained. In the alternative, however, defendant claims 
that the merchandise is dutiable under item 745.65, TSUS, as modified 
by T.D. 68-9, as clasps other than the articles provided for in item 
745.63, TSUS, with a duty of 13.5% ad valorem. Plaintiff asserts 
further that if the court concludes that the merchandise is to be 
classified as clasps, the defendant’s alternative claim under item 
745.65 of the tariff schedules is the proper classification. 

The pertinent provisions of Schedule 7 of the TSUS are as follows: 


Classified by the Customs Service: 


Part 7.— Burrons, Buckuss, Pins, AND 
Oruer Fastrenine Devicss; * * * 


Subpart A. —- Buttons, Buckles, Pins, Hooks 
and Eyes, and Slide Fasteners 
* * * * * * 


Clasps, handbag and similar frames in- 
corporating clasps, and snap fasteners; 
all the foregoing and parts thereof: 
Valued not over 20 cents per dozen 
pieces or parts: 
Sew-on fasteners, and parts 
thereof 27.5% ad val. 


Defendant’s alternative claim: 
745. 65 Other 13.5% ad val. 
Plaintiff’s claimed classification: © 


Part 12.— Russer AND Puastics Propucts 
* * * Bd * 
Subpart D. — Articles Not Specially 
Provided For of Rubber 
or Plastics 
* eA * ok * 


774. 60 Articles not specially provided for, of 
rubber or plastics: 


* * * * 


Other 8.5% ad val. 
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Certain material facts are not in dispute. The parties have agreed 
that the merchandise consists of plastic ‘“T’’ shaped tie-line fasteners 
which are produced in clips. These fasteners are inserted into garments, 
cloth or other material, by use of a special device which contains a 
needle with a groove running the length of the needle. It is agreed 
that this fastening procedure is used in lieu of hand or machine sewing 
to fasten labels to garments, and to pair and fasten two or more 
articles, such as shoes. It is also admitted that when the merchandise 
was first marketed by plaintiff, one of its intended uses was to replace 
string tags and the sewing needle procedures by which string tags 
were previously attached. 

Although plaintiff concedes that the merchandise consists of ‘fasten- 
ers,” it argues that they do not fall within the common meaning of 
the term “clasps” because the fasteners are not releasable. Plaintiff 
also argues that the fasteners are not bought, sold or known as clasps. 
Even if the fasteners are found by this court to be clasps, plaintiff 
asserts that they cannot be sew-on fasteners because they are sewn 
into or sewn through materials, and, like thread, are only the means 
of sewing on fasteners such as buttons, rather than the fasteners 
themselves. 

In its effort to support its contentions plaintiff introduced the 
testimony of Mr. Walter C. Rabe, the Kimball Systems product 
manager during the period in question. Although he was in charge of 
marketing the imported tie-line fasteners with paper tags manu- 
factured by Kimball, his expertise in the use of plastic fasteners was 
limited to those used in retail tagging operations only. According to 
Mr. Rabe, plastic fasteners and the Dennison-patented attachment 
gun replaced the twine string tags and sewing needle procedure for 
reasons of economy and security. He testified that he never heard 
these plastic fasteners referred to as either clasps or sew-on fasteners. 
Furthermore, he did not consider these fasteners to be ‘articles which 
are sewn on.” Finally, Mr. Rabe noted that the fasteners are not 
removable, or are removable with great difficulty. On cross-examina- 
tion, Mr. Rabe admitted that his expertise in sewing was limited 
solely to the extent that Kimball Systems products are sewn into 
garments. 

In support of the customs classification the defendant maintains 
that the merchandise falls within the common meaning of the term 
“clasps,” which requires only that it fasten or hold items or parts of 
items together. Releasability, the defendant contends, is irrelevant in 
defining a clasp. In the event the court deems releasability to be 
significant, the defendant indicates that the fasteners are releasable 
and reusable. 
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In the view of the defendant, the fasteners are sewn-on fasteners 
since sewing merely requires an interlocking which will keep the fabrics 
together rather than the production of a stitch. Even if a stitch were 
to be required, the government contends that the insertion of the 
fastener does in fact produce a stitch. In this sewing operation, the 
defendant submits that the plastic filament can be analogized to the 
“thread,” while the “T” bar at each end forms the clasp which is 
attached to the article by means of a needle. If the court does not 
regard the described procedures as sewing, the defendant relies on its 
characterization of the merchandise as a clasp, and claims the alterna- 
tive classification as ‘‘other’’ clasps. 

The defendant has not merely relied upon the statutory presumption 
of correctness, but has introduced the testimony of four expert 
witnesses in support of the customs classification. Mr. Gerard Merser, 
general manager of the Fastener Division of the Dennison Manufac- 
turing Company, testified that he was in charge of the new products 
development that created the “Swiltach” system and fasteners. He 
supervised worldwide manufacturing and marketing of these fasteners 
and attachment guns. The “Swiftach” system he described included 
the patented machine used to affix the very fasteners in this case, as 
well as the Dennison-made fasteners identical to those in issue. As a 
result of the marketing and manufacturing activities of the Dennison 
“Swiftach” machine and fasteners, Mr. Merser was without question 
qualified as an expert in an industry known as the plastic sewing 
fastener industry. As an expert he testified that the use of the Dennison 
gun and plastic fasteners could be considered a sewing operation. 
Furthermore, although the company did not use the term “‘sew-on”’ 
fasteners in its advertising, the merchandise nonetheless could be 
regarded as “sew-on” fasteners. He also noted that the fasteners 
could be considered releasable. 

Mr. Merser enumerated the various uses of the fasteners that he 
developed. These uses include: 

1. sewing tags on garments; 
2. sewing pleats in drapes and parts of filter bags in air condi- 
tioners and heaters; 
3. suturing cadavers subsequent to autopsies and animals in 
_ Veterinary practice; 
joining or pairing items; 
identifying fish in biological industries; 
fastening buttons; 
. sewing linings in garments; 
. sewing linings in various aircraft. 


90 NI Ot 


The defendant’s other witnesses fully substantiated the testimony 
of Mr. Merser. Mr. Paul Kirschner, general manager in charge of 
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design and merchandise for Sharilove Fashions, stated that his com- 
pany used plastic fasteners in almost 500,000 garments each year. 
These fasteners were used to fasten inside facings to outer portions of 
the garment as well as to attach tags and labels to the sleeves. 

Defendant’s third witness, Mr. Irwin Kahn, a professor at the 
Fashion Institute of Technology, and an expert in the sewing indus- 
try, testified that the process of affixing the plastic fasteners, using 
the Dennison machine, was a sewing operation. He explained his 
conclusion by defining sewing as “(t]he placing together of two ma- 
terials or more, and the keeping of them in place to each other by the 
introduction of a third substance drawn by a needle.” Mr. Kahn 
testified categorically that sewing only requires that a needle effec- 
tuate an interlocking of fabrics rather than a “stitch,” as was asserted 
by the plaintiff. 

Defendant’s final witness was the security manager for the 
Abraham & Straus stores, Mr. Raymond Devine, a former New 
York City Police Department detective who was an expert in the field 
of retail security. Mr. Devine testified that the plastic fasteners used 
to attach tags to garments were removable by hand manipulation, 
and by the use of hatpins and retractable ball point pens. He also 
testified that the fasteners were reusable, citing as examples shop- 
lifters, and “refund workers’ who remove high-priced tickets from 
garments and attach them to lower-priced garments which they then 
return to the store for a refund. 

From dictionaries published over the period from 1893 through 
1976 the defendant has also presented a summary of thirteen defini- 
tions of the noun “clasp.’”’ In essence, these definitions indicate that 
a clasp fastens two things or parts together. 

As in all customs cases, plaintiff has the burden of overcoming the 
statutory presumption of correctness which attaches to the govern- 
ment’s classification pursuant to 28 U.S.C. § 2635. To overcome this 
presumption, the plaintiff must prove that the customs classification 
was wrong and that its claimed classification is correct. United States v. 
New York Merchandise Co., Inc., 58 CCPA 53, C.A.D. 1004, 435 
F, 2d 1315 (1970); Technical Tape Corp. v. United States, 55 CCPA 
38, C.A.D. 931 (1968). 

The question presented, therefore, may be said to be whether 
plaintiff has borne its burden of proving that the imported fasteners 
have been improperly classified as sew-on fasteners, and that they 
should have been lawfully classified as other plastic articles not 
specially provided for. Only if the court finds that the imported 
merchandise has been improperly classified by the customs officials 
will it be necessary to consider the defendant’s alternative claim! 
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Plaintiff contends that the tie-line fasteners do not fall within the 
common meaning of the term “‘clasp’”’ because they are not releasable 
and are not generally bought, sold or referred to as clasps. It is well 
established, however, that the common meaning of a tariff term is a 
question of law to be decided by the court. United States v. National 
Carloading Corp., 48 CCPA 70, C.A.D. 767 (1961); J. E. Bernard & 
Co., Inc. v. United States, 63 Cust. Ct. 45, C.D. 3871 (1969). It is 
equally well established that the common meaning is “a matter of 
law to be determined by the court on the basis of its own understand- 
ing of what that meaning is; and * * * in reaching its conclu- 
sion * * * the court may use as an aid relevant lexicographic and 
other standard authorities.”” Burrows Equipment Company v. United 
States, 62 Cust. Ct. 681, 684, C.D. 3848, 300 F. Supp. 455, 456-57 
(1969). See materials cited in Borneo Sumatra Trading Co., Ine. v. 
United States, 64 Cust. Ct. 185, 188, C.D. 3980, 311 F. Supp. 326, 
329 (1970). 

The court has examined the common meaning of the term ‘“‘clasp,”’ 
as indicated by the standard lexicographic authorities. Most sources 
show clearly that the primary function of a clasp is simply to fasten 
two parts together. For example, the Funk & Wagnalls New Standard 
Dictionary of the English Language, 1937 edition, contains a definition 
of the term “clasp” which was used in the earlier 1913 edition: 

“clasp, n. 1. A fastening by which things or the parts of a thing 
are bound or held together; also, any instrument or bond of 
connection, as a tendril, the hook that fastens on an eye, a 
grappling-iron, etc.” 

This definition is similar to the dictionary definitions cited to the 
court by the defendant. It is significant that no mention of releas- 
ability is made in any of the definitions. It is not unreasonable to 
assume that these definitions were considered by the Congress in 
employing the term ‘clasp’? in the successive enactment of the 
Tariff Acts of 1909, 1913, 1922, 1930, and in the pertinent tariff 
schedules. Thus, despite plaintiff’s arguments to the contrary, the 
clear lexicographic authorities indicate that releasability is not re- 
quired for an article to be considered a clasp. According to most 
dictionaries, the only requirement is that the item fasten or join 
two parts or things. 

In ascertaining the meaning of a term used in the tariff statutes, in 
addition to lexicographic definitions the court may rely upon and 
accord great weight to expert testimony. See United States v. Scruggs- 
Vandervoort-Barney Dry Goods Co., 18 CCPA 279, T.D. 44450 (1930). 
Even if it were to be assumed in the present case that the lexcio- 
graphic authorities were inconclusive, plaintiff has not submitted 
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convincing expert testimony to overcome the presumption of correct- 
ness that attaches to the classification of the customs officials and the 
supporting evidence introduced by the defendant. 

The only expert testimony presented by plaintiff was that of 
Mr. Walter C. Rabe, one of plaintiff's employees, whose expertise 
was limited exclusively to fasteners used in retail tagging operations. 
His recollection, that he had never heard the merchandise referred 
to as clasps or sew-on fasteners, is deserving of little weight in deter- 
mining the common meaning of the term “clasp.” Since Mr. Rabe’s 
experience was confined to retail tagging and sewing procedures he was 
not qualified to testify as to the uses of these fasteners beyond retail 
tagging. He likewise was not qualified to testify as to their nomencla- 
ture insofar as it related to those broader applications. His limited 
experience and expertise seriously affect the probative value or 
weight to be accorded his opinion testimony. In view of these limita- 
tions, Mr. Rabe’s testimony is insufficient to support  plaintiff’s 
assertion that the fasteners are sewn “in” rather than ‘‘on”’ the items. 
This distinction was not supported, and is deemed to be without 
merit. 

Mr. Rabe’s testimony was fully refuted, if not totally negated, by 
the evidence presented by the defendant. The defendant’s first 
witness, Mr. Gerard Merser, an expert in the development of the 
plastic fastener and attachment system, is a widely recognized 
expert in the entire plastic fastener industry. He is thoroughly familiar 
with the myriad uses of the imported merchandise, and the procedures 
or system by which it is attached. His testimony, that the merchandise 
consists of sew-on fasteners affixed by a sewing procedure, was reliable, 
convincing and persuasive. The same may be said for the testimony 
of Mr. Irwin Kahn, an expert in the sewing industry, who characterized 
the process of fastener affixation as a sewing procedure. 

In addition to the statutory presumption of correctness attaching 
to defendant’s classification of tie-line fasteners under item 745.63, 
the defendant has introduced expert testimony and lexicographic 
authorities. Plaintiff’s assertion that these fasteners are not bought, 
sold or known as “‘clasps,” and its reliance on two characteristics of 
its fasteners to distinguish them from “clasps” (viz., that they are 
sewn in rather than sewn on and are not releasable) have not over- 
come this statutory presumption of correctness. Rather, the court in 
ascertaining the common meaning of the tariff term “clasp,” has 
concluded that releasability is not an essential element of a ‘‘clasp.” 
In addition, the court has found plaintiff’s sewn in-sewn on distinction 
to be unsupported by the evidence and without merit. 
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Since the plaintiff has not overcome the statutory presumption of 
correctness, and the court has concluded that the merchandise has 
been properly classified under the tariff schedules, it is not necessary 
to consider defendant’s alternative claim. 


In view of the foregoing, it is the determination of the court that 
plaintiff has not succeeded in proving that the imported merchandise 


has been unlawfully classified by the customs officials. Consequently, 

plaintiff’s protest is denied, and defendant’s classification of the 

merchandise as sew-on fasteners under item 745.63, TSUS, as modified 

by T.D. 68-9, with duty at the rate of 27.5% ad valorem is sustained. 
Judgment will be entered accordingly. 
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CUSTOMS COURT 


Judgment of the United States Customs Court 
in Appealed Case 


Marcu 17, 1978 


AppraL 77-8.—Pasco Terminals, Inc. v. United States.—Dumpine 
Duties oN SuLpHur—Stanpine To Fite Protrests—DIsMissau 
FOR LAcK OF JuRISDICTION.—C.D. 4658 reversed December 15, 
1977 (C.A.D. 1201). 


Decision on Petition for Rehearing Before the United States 
Court of Customs and Patent Appeals 


Marcu 16, 1978 


AppEAL 77-18.—Rudolph Miles v. United States —AmeErican Goops 
ReturNep—Z-Breams (U.S. Components oF Rartroap Box- 
cars)—Duty ALLowancE—TSUS. C.D. 4689 reversed and re- 
manded January 5, 1978 (C.A.D. 1202). Petition filed by appellee 
on February 16, 1978 denied. 





International 
Trade Commission Notices 


Investigations by the United States International Trade Commission 
DEPARTMENT OF THE TREASURY, March 30, 1978. 


The appended notices relating to investigations by the United 
States International Trade Commission are published for the infor- 
mation of Customs Officers and others concerned. 


R. E. CuHasen, 
Commissioner of Customs. 


[332-98] 
THE PROBABLE ECONOMIC EFFECT OF 
U.S. ADOPTION OF NEW RULES OF CUSTOMS VALUATION 
Notice of Investigation 


In response to a request dated February 24, 1978, by the Special 
Representative for Trade Negotiations, at the direction of the Presi- 
dent, the United States International Trade Commission on March 9, 
1978, instituted an investigation, under section 332(g) of the Tariff 
Act of 1930 (19 U.S.C. 1332(g)), for the purpose of submitting a 
report which would, inter alia, provide— 

(1) an analysis of the rules for customs valuation recently 
proposed for international adoption by one of our major trading 
partners at the Multilateral Trade Negotiations (MTN) in Geneva, 
Switzerland; 

(2) a determination of rates of duty which, in the Commission’s 
judgment, had the American Selling Price (ASP) bases of valuation 
not been applicable at the time, would have provided an amount of 
duty on imports of products currently subject to the ASP bases 
of valuation (during a recent representative period), substantially 
equivalent to the amount collected as a result of the application 
of the ASP bases of valuation; and 

(3) an identification of any articles subject to the valuation 
provisions of section 402a of the Tariff Act of 1930 (19 U.S.C. 
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1402) (so-called “Final List’? merchandise), except articles subject 
to the ASP basis of valuation, fer which adoption of the proposed 
valuation rules would result in a sufficient change in the amount 
of duty collected to have a significant economic effect on imports 
or on the domestic industry producing like or directly competitive 
articles. 

The full text of the request, including a summary of the propcesed 

rules for customs valuation, is appended to this notice. 

The Commission will shortly issue fer public comment proposed 
converted rates of duty on preducts currently subject to ASP bases 
of valuation. At that time, the Commission will give notice of the 
time and location of public hearings to be held in connection with 
this investigation. 

By order of the Commission: 


Kennetu R. Mason, Secretary. 


Issued: March 16, 1978 


The Honorable Dante, MINcHEw, 
Chairman, 

U.S. International Trade Commission, 
701 E Street NW., 

Washington, D.C. 20436 


Dear CHAIRMAN MINCHEW; 


The Multilateral Trade Negotiations (MTN) currently underway 
in Geneva, Switzerland, involve the consideration of various measures, 
besides tariff rates, that may effect the flow of international trade. 
Among these are the standards used for valuing merchandise for 
customs purposes. 

In the Nontariff Measures Subgroup on Customs Matters in the 
trade negotiations, one of our major trading partners has recently 
proposed for international adoption a new set of rules for customs 
valuation. Adoption of these rules, or some negotiated form of these 
rules, by the United States would require extensive modification of 
U.S. valuation provisions contained in sections 402 and 402a of the 
Tariff Act of 1930. All aspects of the proposed valuation rules must be 
carefully evaluated in any international negotiation of them. 

To aid our negotiators in their consideration, under the provisions 
of section 332(g) of the Tariff Act of 1930, I request, at the direction 
of the President, that the Commission conduct an investigation, 
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through a public hearing and other appropriate means, and provide 
this Office reports on the following: 

1. An analysis of the proposed rules for customs valuation (a sum- 
mary of which is attached), including, inter alia,— 

(a) The Commission’s judgment as to the overall probable economic 
effect that U.S. adoption of such rules would have on U.S. imports 
and on domestic industries if adopted on a f.o.b. basis and if adopted 
on a c.i.f. basis; 

(b) The potential consequences of their adoption for U.S. customs 
administration; 

(c) The degree to which international adoption would operate fairly 
and uniformly among all classes of shippers in international trade, and 

(d) Whether adoption of an international valuation standard by the 
United States and other major trading nations would benefit U.S. 
exports. 

2. Specifically with respect to benzenoid chemicals provided for in 
items 403.02 to 409.00, inclusive, of the Tariff Schedules of the United 
States (TSUS), certain plastic- or rubber-soled footwear with fabric 
uppers (‘TSUS item 700.60), wool knit gloves and mittens valued not 
over $1.75 per dozen pairs (TSUS item 704.55), and certain canned 
clams (TSUS item 114.05), for which headnote provisions in the TSUS 
specify the bases to be used for customs valuation— 

(a) A determination of rates of duty which, in the Commission’s 
judgment, had such headnote provisions not been applicable at the 
time, would have provided an amcunt of duty on imports of such 
products during a recent representative pericd substantially equivalent 
to the amount collected as a result of the application of the headnote 
provisions ;* 

(b) The Commission’s overall judgment as to whether the determi- 
nations would have been significantly different had the proposed rules 
been used as the basis for customs appraisement; 

(c) An assessment of the degree to which such converted rates 
applied under the proposed valuation rules would provide protection 
to the domestic industries equivalent to that of the existing rates 
and valuation methods; and 

(d) Assuming adoption of such valuation rules; the probable 
economic effect upcn domestic industries producing like or directly 
competitive products— 

* To the extent practicable, and consonant with sound principles of customs nomenclature, the rate 
provisions should differentiate between articles like or similar to articles produced in the United States in a 
recent representative period and articles not like or similar to those produced in the United States. However, 
the nomenclature should not contain any provisions that would make the future classification of imports in 
any of the items dependent upon whether the imported article is like or similar to an article produced in the 


United States. Also, the proposed rates should be based on imports in a period not less than a full year, unless 
it can be shown that a lesser period is representative of shipments in a year. 
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(i) of adopting these rates, and 

(ii) making a reduction of up to 60 percent in the new rates, 
staged in accordance with the provisions of section 109 of the 
Trade Act of 1974. 

3. An identification of any articles subject to the valuation provi- 
sions of section 402a of the Tariff Act of 1930 (except benzencid chem- 
icals in schedule 4, part 1, of the TSUS, certain plastic- or rubber-soled 
footwear with fabric uppers in TSUS item 700.60, and wool knit 
gloves and mittens in TSUS item 704.55) for which adoption of the 
proposed valuation rules would result in a sufficient change in the 
amount of duty collected to have a significant economic effect on 
imports or on the domestic industry producing like or directly competi- 
tive articles; for such articles, a determination of rates of duty which, 
had the proposed valuation rules been in effect at the time, would in 
the Commission’s judgment have provided an amount of duty on 
imports of such articles during a recent representative period sub- 
stantially equivalent to the amount collected under the provisions of 
section 402a; and, assuming adoption of the proposed valuation 
rules, the probable economic effect upon domestic industries producing 
like or directly competitive products of (i) adopting these rates, and 
(ii) making a reduction of up to 60 percent in the new rates, staged 
in accordance with the provisions of section 109 of the Trade Act of 
1974. 

Our Government is making every effort to bring the MTN to a 
conclusion by the summer of this year. It is, therefore, imperative 
that we have the Commission’s reports as soon as possible, but no 
later than June 1, 1978. To aid in the expeditious public considera- 
tion of these matters, promptly after receipt of this letter the Com- 
mission is requested to issue for public comment the proposed con- 
verted rates of duty, requested in paragraph 2(a) above, that the 
Commission would be censidering for inclusion in its report. 

Arrangements will be made with the Treasury Department for 
the U.S. Customs Service to assist the Commission in obtaining in- 
formation required for its investigation and reports. 

Sincerely, 
Rosert S. Strauss 


Summary of Rules for Customs Valuation 
Proposed by One Delegation in the 
Multilateral Trade Negotiations 
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A. Methods of Customs Valuation 

1. Subject to the general provisions of these rules (Part B), the 
price paid or payable for imported goods will be the basis for determin- 
ing the customs value of goods provided— 

(a) that the buyer and seller are not related or, if they are related, 
that such relationship did not result in a price reduction not covered 
in B(1) or to a price significantly lower than that available to any 
other buyer operating at the same commercial level or purchasing 
such goods in the same quantity as the buyer in question; 

(b) that the buyer is established in the country of importation; 

(c) that the use and disposition of the goods is entirely at the 
option of the buyer as a result of the sale; and 

(d) that the date of the contract of sale does not precede the 
date referred to in B(7) by more than [number to be specified] months. 

2. If the customs value of the imported goods cannot be determined 
under the provisions of A(1i), then the price paid or payable for 
identical goods sold by the same seller at or about the same time as 
the imported goods to another buyer in the importing country will, 
provided that such identical goods are intended for the same market 
in the importing country and subject otherwise to the provisions of 
A(1), be the basis for determining such value. If the two buyers 
concerned do not operate at the same commercial level or customarily 
purchase in different quantities, appropriate adjustments reflecting 
this situation should be made. 

3. If the customs value of the imported goods cannot be determined 
under the provisions of A(1) and A(2), then the price paid or payable 
for similar goods sold in the same market and at or about the same 
time as the imported goods either to the buyer whose goods are being 
imported or to another buyer in the importing country will, provided 
that such similar goods are intended for the same market in the 
importing country and subject otherwise to the provisions of A(1), be 
the basis for determining such customs value. If the two buyers 
concerned do not operate at the same commercial level or customarily 
purchase in different quantities, appropriate adjustments reflecting 
this situation should be made. 

4. If the customs value of the imported goods cannot be determined 
under the provisions of A(1), A(2), and A(3), the goods will then be 
valued on the basis of the price at which they are sold or offered for 
sale by the buyer to persons in the importing country who are not 
related to the buyer, due allowance being made for— 

(a) either the commissions usually paid or agreed to be paid, or 
the additions for profit and general expenses usually made, in connec- 
tion with sales in such country of goods of the same class or kind; 
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(b) the usual costs of transport and insurance and other usual 
costs incurred within the country of importation; 

(c) where appropriate, the costs, charges, and expenses referred 
to. BS): 

(d) customs duty and any other taxes chargeable at importation 
or by reason of the sale of the goods within the country of importation; 
and 

(e) differences in prices resulting from differences between the 
individual quantities being sold or offered for sale and the quantity 
being imported. 

5. If the customs value of imported goods cannot be determined 
under the provisions of (A)(1), (A)(2), (A)(3), and (A)(4), then the 
customs value will be determined in such manner as may be prescribed 
by legal instrument. Prescriptions made by legal instrument under this 
provision shall be based on objective criteria relevant to the circum- 
stances of the particular sale or other transaction and shall be consis- 
tent with the principles and general provisions of these rules. However, 
no such legal instrument shall provide for the determination of customs 
value on the basis of— 

(a) the cost of production of goods; 

(b) the selling price in the country of importation of identical, 


similar, or comparable goods grown, produced, or manufactured in 
such country; 

(c) the price of identical, similar, or comparable goods on the 
domestic market of the country of exportation; or 

(d) the price of identical, similar, or comparable goods for export 
to a country other than the country of importation. 


B. General Provisions 
1. In determining the customs value of imported goods, due allow- 
ance shall be made for any reduction in price granted by the seller to 
the buyer to the extent that it has not been allowed for in the price 
paid or payable provided— 
(a) that the reduction was granted at the date of the contract of 
sale; 
(b) that the reduction related to the goods being imported; and 
(c) that such a reduction was freely available at the date of the 
contract of sale to any other buyer operating at the same commercial 
level or purchasing such goods in the same quantity as the buyer in 
question. 
2. In determining the customs value of imported goods, the follow- 
ing shall be added to the price paid or payable to the extent that they 
have not been included in such price— 
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(a) the value of any additional consideration which the buyer is 
obliged to discharge himself or to require others to discharge as a 
condition of the sale; 

(b) selling commissions; 

(c) brokerage borne by the seller; 

(d) duties and taxes applicable outside the country of importa- 
tion from which the goods are not relieved because of exportation; 

(e) the cost of containers which are treated as being one for cus- 
toms purposes with the goods in question; and 

(f) the cost of packing whether for labor or materials. 

3. In determining the customs value of imported goods, the follow- 
ing may be added, whether in whole or in part, to the price paid or 
payable to the extent that they have not been included in such 
price :— 

(a) loading and unloading charges; 

(b) the cost of transport to the port or place of importation; and 

(c) the cost of insurance if such is not required to be taken out in 
the country of importation. 

4. The following shall not be included in the customs value of 
goods :— 

(a) duties and taxes applicable outside the country of impor- 
tation from which the goods are relieved because of exportation; 

(b) duties and taxes applicable in the country of importation; 

(c) costs, charges, and expenses undertaken by the buyer which 
he is not obliged to discharge himself or require others to discharge 
as a condition of the sale; 

(d) fees for the drawing up outside the country of importation of 
documents incidental to the introduction of the goods into that 
country; 

(e) by way of derogation from paragraph (B)(2)(a), the cost of 
advertising within the country of importation of the goods being 
imported, which the buyer is obliged to discharge or to require others 
to discharge as a condition of the sale; and 

(f) the cost of insurance if such is required to be taken out in the 
country of importation. 

5. Where a contract of sale contains a revision clause, the price for 
the purposes of determining the customs value of goods shall be the 
price finally paid or payable. 

6. The price to be taken into account in determining the customs 
value of goods shall be the cash price as at a time laid down in the 
relevant legislation of the country of importation concerned. 

7. The material time for valuation for customs purposes shall be 
fixed by the legislation of the country of importation concerned but 
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in no case shall such time be fixed at a date later than the date of 
acceptance by the customs authorities of the declaration for home use 
in respect of the imported goods. 

8. Rates of exchange to be used when determining the customs value 
of goods shall be duly published by the competent authorities of the 
country of importation concerned and shall reflect as effectively as 
possible, in respect of the period covered by each such document of 
publication, the real values of the currencies concerned in terms of 
the currency of the country of importation. 

9. When the quantity of goods being cleared for home use on a 
particular customs declaration represents a partial delivery of a 
larger quantity purchased by the same buyer in the one transaction, 
any price reduction granted by reference to such larger quantity 
shall be duly allowed for when determining the customs value of goods 
provided that such reduction would be freely available under similar 
conditions to any other buyer. 

10. Each country of importation shall provide a procedure for 
appeal to an independent and impartial body against valuation 
decisions. 

11. All laws and legal instruments giving effect to these rules shall 
be published in conformity with Article X of the GATT by the country 
of importation concerned. 

12. In these Rules— 

(a) “customs value of goods” means the value of goods for the 
purposes of levying ad valorem duties of customs on imported goods; 

(b) “country of importation” means country or customs terri- 
tory of importation. 

13. For the purposes of these Rules persons shall be deemed to 
be related if— 

(a) They are officers or directors of one another’s businesses; 

(b) they are partners in business; 

(c) they are employer and employee; 

(d) any person directly or indirectly owns, controls, or holds [num- 
ber to be specified] per centum or more of the issued stock or shares 
of both of them; or 

(e) they are directly or indirectly controlling, controlled by, 
or under common control with, any person. 


In the Matter of 
Certain Cigarette HoupEers | 


Investigation No. 337-TA-51 
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Notice of Investigation 


Notice is hereby given that a complaint was filed with the United 
States International Trade Commission on February 21, 1978, and 
amended March 8, 21 and 22, 1978, under section 337 of the Tariff 
Act of 1930, as amended (19 U.S.C. 1337), on behalf of Spoon Ring 
Company, 3060 Belden Drive, Los Angeles, California 90068, alleging 
that unfair methods of competition and unfair acts exist in the im- 
portation of certain cigarette holders into the United States, or in 
their sale, by reason of the alleged coverage of such cigarette holders 
by the claim of U.S. Letters Patent Des. 242,931. The amended 
complaint alleges that such unfair methods of competition and unfair 
acts have the effect or tendency to destroy or substantially injure an 
industry, efficiently and economically operated, in the United States. 
Complainant requests permanent exclusion from entry into the United 
States of the articles in question. Complainant also requests exclusion 
form entry into the United States, except under bond, of the articles 
in question during the investigation of this matter. 

Having considered the amended complaint, the United States 
International Trade Commission on March 23, 1978, ORDERED: 

1. That, pursuant to subsection (b) of section 337 of the Tariff Act 
of 1930, as amended (19 U.S.C. 1337), an investigation be instituted 
to determine under subsection (c) whether, on the basis of the allega- 
tions set forth in the amended complaint and the evidence adduced, 
there is a violation or reason to believe that there is a violation of 
subsection (a) of this section in the unauthorized importation of certain 
cigarette holders into the United States, or in their sale, by reason of 
the alleged coverage of such cigarette holders by the claim of U.S. 
Letters Patent Des. 242,931, the effect or tendency of which is to 
destroy or substantially injure an industry, efficiently and economic- 
ally operated, in the United States. 


2. That, for the purpose of the investigation so instituted, the follow- 
ing persons alleged to be involved in the unauthorized importation of 
such articles into the United States, or in their sale, are hereby named 
as respondents upon which the amended complaint and this notice are 
to be served: 


Bi Rite Enterprises House of Ripps 
3014 South Archer Avenue 252-D Lake Avenue 
Chicago, Illinois 60608 Yonkers, New York 10701 
3. That, for the purpose of the investigation so instituted, Judge 
Donald K. Duvall, U.S. International Trade Commission, 701 E 
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Street NW., Washington, D.C. 20436, is hereby appointed as presiding 
officer. 

4. That, for the purpose of the investigation so instituted, Steven 
Morrison, U.S. International Trade Commission, 701 E Street NW., 
Washington, D.C. 20436, is hereby named Commission investigative 
attorney. 

Responses must be submitted by the named respondents in accord- 
ance with section 210.21 of the Commission’s Rules of Practice and 
Procedure, as amended (19 C.F.R. 210.21). Pursuant to sections 201.16 
(d) and 210.21(a) of the Rules, such responses will be considered by 
the Commission if received not later than 20 days after the date of 
service of the amended complaint and this notice. Extensions of time 
for submitting a response will not be granted unless good and sufficient 
cause therefor is shown. 

Failure of a respcndent to file a timely response to each allegation 
in the amended complaint and in this notice may be deemed to 
constitute a waiver of the right to appear and contest the allegations 
of the amended complaint and of this notice, and will authorize the 
presiding officer and the Commission, without further notice to the 
respondent, to find the facts to be as alleged in the amended complaint 
and this notice and to enter both a recommended determination and a 
final determination, respectively, containing such findings. 


The amended complaint, with the exception of any confidential 
information contained therein, is available for inspection by interested 
persons at the Office of the Secretary, U.S. International Trade 
Commission, 701 E Street, NW., Washington, D.C. 20436, and in the 
New York City office of the Commission, 6 World Trade Center. 

By order of the Commission. 


KenNeEtTH R. Mason, 
Secretary. 


Issued: March 24, 1978 
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